REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
MILIMANI LAW COURTS
(CONSTITUTIONAL & HUMAN RIGHTS DIVISION)
PETITION NO: OF 2023

IN THE MATTER OF: THE PREAMBLE AND ARTICLES 1, 2, 3, 4(2), 10,
19, 20, 21, 22, 23, 24, 27, 28, 29, 36, 44,46, 47,
48, 50, 56, 57, 73, 75, 80, 94, 95, 96, 153, 159,
232, 258, AND 259 OF THE CONSTITUTION OF
KENYA.
IN THE MATTER OF: LEADERSHIP AND INTEGRITY ACT
IN THE MATTER OF: LEADERSHIP AN INTEGRITY REGULATIONS

BETWEEN
IBACK LANGO QUYO0....iiciicsticrscsssssssrsasascnsssssne APPLICANT/PETITIONER
~VERSUS~
CABINET SECRETARY INDUSTRIALIZATION, TRADE
AND ENTERPRISE DEVELOPMENT .......cccccccciececececcncaceccnes 1st RESPONDENT
THE BOARD, EXPORT PROCESSING ZONES
AUTHORET Y . 55000 isviviirsinsavisainiiosiiesniondasnivinsnsioinibsresnibnmnionk 2N¥D RESPONDENT
THE HONOURABLE ATTORNEY GENERAL........ccccccevuenee. 3RD RESPONDENT
AND
EZEKIEL OWOUR OTIENROQD........ccccooiveiabosesscsasorassnsssssscs INTERESTED PARTY

AFFIDAVIT SUPPORTING OF THE APPLICATION

[ ISACK LANGO GUYO, a citizen of Kenya, resident in Nairobi County, a law
abiding citizen of Kenya, a public spirited individual, a human rights defender.
My address of service for purposes of this Petition is care of JAMAL BAKE &
ASSOCIATES ADVOCATES, CITY HOUSE, 5™ FLOOR, SUITE NO.5,
STANDARD STREET, P.0.BOX 59885-00100, NAIROBI, do hereby solemnly
make oath and state as follows: -
1. THAT [ am an adult male of sound mind, a citizen of Kenya, resident
of Nairobi County and aware of the matters in issue and hence
competent to swear this affidavit on my own behalf as the

Applicant/Petitioner.



THAT [ swear this Affidavit in good faith in support of the Application

herein.

THAT [ have perused the Application herein and confirm that the

facts stated herein are true and correct.

THAT I hereby reaffirm and solemnly repeat the facts and averments
stated and included in this Application and accompanying Petition,
including each of the paragraphs (each individually as well as
cumulatively), and solemnly state that the fact therein are true and to

my own knowledge, information and belief.

THAT on 3" March 2023, the Petitioner filed a Constitutional
Petition and a Notice of Motion (the Application) seeking to bar the
interested party from taking office as the Chief Executive Officer (CEO)
of the Export Processing Zones Authority (EPZA). The application was

filed under certificate of urgency.

THAT on the same day being 3 March, 2023, the court directed
that the Application be served by close of business of 6tk March, 2023
and be mentioned for directions on 17tk April, 2023. No interim

orders or status quo orders were granted.

THAT it is however important and in the interest of Justice,

constitutionalism and rule of law that the court issues orders in
terms of prayer numbers 2 or 3 of the application dated 3™ March

2023 and/or issue status quo Order for the following reasons:-

a. The 15! respondent is about to gazette the interested party as the

Chief Executive Officer (CEO) for Export Processing Zones
Authority (EPZA) while serious integrity issues have been raised

||



against him. The interested party has been adversely mentioned
by Assets Recovery Authority in pilferage of public funds from
Youth Enterprise Fund. This information is contained in a gazette
notice dated 8™ November 2016 which was furnished to this
court as exhibit ILG-3 annexed to the supporting affidavit of the
Petitioner sworn on 3™ March 2023 and the same is annexed as
Exhibit ILG-1 to the instant Application.

b. In a ruling delivered by the High Court (Ong’udi J) on 23"
November 2018 in High Court (Ethics & Economic Crimes
Division) Misc. Application No. 4 of 2017 - Asset Recovery
Agency v Ezekiel Otieno Owuor & Another, the Interested party
being the respondent in that case was found to have embezzled
Kshs. 8,800,000/- and ordered to forfeit the same to the Asset
Recovery Authority. This decision has been supplied alongside
this certificate of urgency. [See Exhibit ILG-2 for the said
Decision)].

c. That this Honourable Court can take Judicial Notice of the fact
that Kenya Gazette are published on Friday and Special Issue of
the same are published every day, thus the Petitioner is
apprehensive that the 1st Respondent will proceed and publish
the Interested Parties appointment as the substantive CEO of the
EPZA, an action that will render the Petitioner’s petition as well as
the application nugatory, academic and otiose.

d. There is every reason to issue the orders sought for purposes of
protecting public interest and to ensure that the interested party
who does not meet integrity tests set out in the constitution and
who has embezzled public funds before is kept away from public
coffers — at least pending the hearing and determination of the
application.

e. EPZA being the chief government parastatal that deals with
export, if mismanaged, the ramification is enormous as the
Kenvya’s Export will dwindle and subsequently the Kenya Shillings
will weaken against the International Currency like United State
Dollar, which economic meltdown will be felt by all Kenya
regardless of their economic class.




9.

10.

11.

12.

13.

THAT there is no prejudice which the interested party will suffer if
interim orders are issued as he has not occupied the CEO’s office yet.
On the other hand, the public will suffer greatly if interim orders are

not issued.

THAT the Petitioner has complied with directions issued by this

Honourable Court on 3t March, 2023. (See ILG-3 herein evidence
on compliance of Service).

THAT it is in the interest of fairness and justice that this Application

be allowed as prayed.
THAT it is only fair and just that the matter be heard urgently.

THAT in the view of the above, and pursuant to the High Court’s duty
to promote and safeguard constitutionalism and the rule of law, I
verily believe that it is now incumbent for this Honourable Court to
determine the issue raised in this Petition to ensure that the
Constitution is protected, and that the law will henceforth be applied

with certainty.

THAT [ confirm that there have been no previous proceedings

between the parties concerning the matters in issue herein.
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14. THAT what is deponed to herein is true and to my own knowledge
save as to facts deponed to on information and belief the sources and

grounds whereof have been respectively specified.

SWORN at NAIROBI by“the said

2023.
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SPECIAL ISSUE

THE KENYA GAZETTE

Published by Authority of the Republic of Kenya

(Registeresd as 3 Newspaper at the GO

Vol. CXVIII—No. 137

NAIROBI, 8th November, 2016

Price Sh. 60

GAZETTE NOTICE N, 9234
THE CENTRAL BANK OF KENY A ACT
{Cap, 491}
APPOINTMENT

IN EXERCISE of the pewers conferred by section H (1 () of the
Ceantral Baok Act, L Uhem Keovatta, President of the Republic of
Kenva and Commander-in-Chief of Deferce Forces, appoint—

Kache Bassic Dzombo,
Samson K. Cheratich,

te be members of the Board of the Central Bank of Keava. for a peciod
of four (4} vears, with cffect from the 5th December, 2016

Dated the >rd Noveruber, 2016,
CHURU KENYATTA,

FPrecidem,

GAZETTE NOTHE NO. 9238
THE CENTRAL BANK OF KENYA ACT
{Cap, 491}
APPOINTMENT

IN EXERCISE of the pewers conferred by section H (1) {«) of the
Cemral Baok Act, 1, Ubnre Kenyatta, President of e Republic of
Kenya and Commander-in-Chief of Defence Forces, appoit~—

Favi J. Ruparel,
Nelius W. Kartuki,
Charity Sclina Kisolu,

to be members of the Board of the Central Bank of Kenya, for a period
of four (4} years, with effect from thie 4tk November, 2016,

Dated the 3rd Novewber, 2016,
UHURU KENYATTA,

President.

Gazzrre NOTICE NO, 9236
THE KENYA CIVIL AVIATION ACT
{No. 21 of 2013}
APPOINTMENT

IN EXERCISE of the powers conferved by section &6 {2} of the
Civil Aviation Act. the Cabioet Secretary, Misistty of Transpord,
Infrastoucture, Housing and Urban Development appainis—

Kuria Kihara Waithaka,

John Patrick Ochiang (Eng),
(0 be mwinbers of the National Civil Aviation Adoumstrative Tribunal,
for a period of threr (3) veurs, with effect from the Tth November,
016

Dated the 7th November, 2016,
JAMES MACHARIA,
Cabinet Secretary. Mbustry of Tremspors. fafrastrucyure.
Housing and Urhan Develapment.

GAZETTE NOTICE No. 9237
THE KENY A CIVIL AVIATION ACY
{No. 21 of 2013)
APPOINTMENT

IN EXERCISE of the powers conferred by section 66 {27 of the
Cwvil Aviation Act, the Cabinet Secretary. Ministy of Transport.
Infrastructure, Housing and Urban Developuent appoists—~

RACHEL NGETICH

to be the Acting Chaiperson of the National Civii Aviaiion
Adminigirative Tribuml, with effect from the 7th Novembher, 2116,
Dated the 7T1h November, 2016.
JAMES MACHARIA,
Caburet Secretary, Minisiev of Transpori, fafrastructure,
Housing and Lirban Develapment.
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GAZETTE NOTICE NQ, 9238
THE KENY A CIVIL AVIATION ACT
{Xo. 21 of 2013
APFOINTMENT

N EXERCISE of the powers sooferred by sectian 66 {27 of the
Civil Aviation Act, the Cabinet Secretary, Mumstry of Transport,
fnfrastructure, Housiag and Urban Development appotits—

Col. (Rtd j Butvchus Rurumba Wathaka,
Alice Owubr,

to be members of the National Civil Avistion Adminisirative Tribunal,
for a period of three (3) years, with eifect from the 7th December,
2016,

Dated the 7th November, 2016,

FAMES MACHARIA,
Cabinet Secrenay, Mpustry of Transport. byfastrucinre.
Housing and Lrban Developpusnt.

GAZETTE NOTIWCE NO. 2239
THE BIOSAFETY ACT
iNo. 2 of 2009}
THE NATIONAL BIOSAFETY AUTHORITY
AFFCINTMENT

N EXERCISE of the powers coaferred by section & of the
Biosatety Act, 2009, the Cabiast Secretary for Education appoints—

MARY AMEYINAU-NYAMONG)

1o the Chairparson of the National Biosafety Authority, for 3 peod of
three (33 vears, with effect from the 28th Outober, 2016.

Datesd the 21s October, 206,

FRED MATIANG'L
Cubingt Seeretary for Education, Sciency and Technology.

GAZETYE NOTICE NO. 9240

THE PROCEEDS OF CRIME AND ANTEMONEY LOUNDERING
ACT

No. 9 ol 2009)
PRESERVATION ORDERS
N EXERCISE of the powsrs sonferred by section 82 {1} of the
Peoceeds of Crime and Aoti-Mosey Laundering Act. 2008, the Agcacy
Director gives notive to-—
QUEORANDUM LIMITED,
Expal OTEND OWUOR,
DUCRESS PARK DEVELOPMENT COMPANY LIMITED,
that the High Court has issued Preservation Orders in High Court
MisceHlaaecas Applinstion Ne, 32 of 2016 as specified 1 the Schedde
Bereto:
SCHEDWLE
REPUBLIC OF KENYA
IN THE HIGH COURT OF KENY A AT NAIROBE
ANTICORRUPTION AND ECONOMIC CRIMES COURT
MISCELLANEQUS APPLICATION NO. 32 OF 216

N THE MATTER OF AN APPLICATION BY THE ASSETS
RECOVERY AGENCY FOR ORDERS UNDER SECTION 81,
52 AND 87 OF THE PROCEEDS OF CRIME AN} ANTI-
MONEY LAUNDERING ACT READ WITH ORDER 31 OF
THE CIVIL PROCEDURE RULES TO PROHIBIT THE
TRANSFER AND OR DISPOSAL OFF OR OTHER
DEALINGS (HOWSEVER DESCRIBED! WITH THE
PROPERTY KNOWN AS DUPLEX APARTMENT NO. C16
SITUATED ON LR, NO. 209/5990/13 GRANT NO. 182934

BETWEES
THE ASSETS RECOVERY AGENCY ~~iApplicanti
VERSUS
DUORANDUM LIMITED—(First Rexpondent)
FZEKIEL OTIENQ QWUOR{Secomd Respondeat
AND

DUCHESS PARK DEVELOPMENT COMPANY LIMITED—
(Firsd dnteresied Parew}

IN OPEN COURT ON 26TH OCTOBER, 2016 BEFORE HON.
LADY JUSTICE H 1, ONG'UDE

CRIER

CPON READING the Ooginating Mation applicatioo dated 25th
October, 2016 and presented o this court on the same day by the
counsel for the Applicaat brought under Order 31 Rude 1 of the Civil
Procedure Rules, sectiva 81. 82 amd X7 of the Priceeds of Come and
Aati-Moacy Laundering Act.

AND UPON READING the suppostiag affidevits of Chief
Inspector James Maayuns and Muthon Kimant swors on 23th Octaber,
2016 gether with the annesnzes thereto:

AND UPON HEARING Ms, Muthoni Kimani, Peter Ngunii and
Esther Muchisi for the applicants in absesce of counsel for the
Respoadents sad Interested Fuasty.

{1 1S ORDERED:

1. THAT s Presevation Order be and is issued prohibiting the
fransfer, mortgage, attachiment, dispasal off or asy other
dealings with property kaown as Duplex Apsameat No. C16,
situated on LR, No, 209/59%0/13 Grant No. 18293/ for
periad of six (6} womhs,

2. THAT an Onder be and is issued directing the 2nd Respondeat
fe deposit KSh. 8.800,000 inio aa escrow account i the joint
names of the Assets Recovery Agency and the 2od Respondent
within the oext thinty (M days pending the hearing aod
deterimination of this matter.

GIVEN Under my Hand and Seal of this Honourable Court o this

20th day of Octobes, 2016,

LADY JUSTICE H. L ONG™UD{,
Deputy Registear,

Cainanal Division,

High Court of Kenya, Nawabi.

Duted the 2ad November, 2016,

MUTHONI KIMANY,
Agency Director.
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The Assets Recovery Agency v Quorandum Limited & 2 others [2018] eKLR

(IKENYA LAW

W L rgal informatien i Punis Knew sdge

ANTI-CORRUPTION & ECONOMIC CRIMES
LL NO. 4 OF 201

IN THE MATTER OF : AN APLICATION BY THE ASSETS RECOVERY AGENCY FOR ORDERS UNDER
SECTIONS 90 AND 92 OF THE PROCEEDS OF CRIME AND ANTI-MONEY LAUNDERING ACT READ TOGETHER
WITH ORDER 51 OF THE CIVIL PROCEDURE RULES FOR ORDERS OF FORFEITING PROPERTY KNOWN AS
DUPLEX APARTMENT NUMBER C16 SITUATED ON LR NO. 209/59990/13 GRANT NO. 18295/9 AND KSHS.8,800,000

BETWEEN
THE ASSETS RECOVERY AGENCY.....ccccvueerrvanssnnnes APPLICANT
VERSUS
QUORANDUM LIMITED......cccccueeermeeessaecseeeens 15T RESPONDENT
EZEKIEL OTIENO OWOUR.......cceeeeenmecnneeennt 2"° RESPONDENT
AND

DUCHESS PARK DEVELOPMENT

COMPANY LIMITED........cccccc00eeeeccceconcccaes INTERESTED PARTY

1. The Applicant the Assets Recovery Agency established as a semi autonomous body under the office of the Attorney General
under Sections 53 of the Proceeds of Crime and Anti-Money Laundering Act (hereinafter also known as POCAMLA), filed an
originating summons dated 3" January 2017 under sections 81, 90,92 &100 of the POCAMLA as read together with order 51 of the
Civil Procedure Rules seeking the following orders:-

i. Spent

ii. THAT this Honourable Court be pleased to issue orders of forfeiture against property known as Duplex apartment number C16
situate on L.R No. 209/5990/13 grant number 18295/9 (hereinafter also known as the apartment) and Kshs. 8,800,000 to the
Applicant.

iii. THAT this Honourable Court be pleased to issue a vesting order transferring the apartment to the Applicant.

iv. THAT this Honourable Court do make any other ancillary orders it considers appropriate to facilitate the transfer of the
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The Assets Recovery Agency v Quorandum Limited & 2 others [2018] eKLR

Jforfeited assets to the Government of Kenya.
v. THAT costs of this application be provided for.

2. The above application was supported by the affidavits of the Director of the Assets Recovery Agency (Muthoni Kimani) and the
investigating officer(James Manyuru) averring that under section 90 the POCAMLA provides that where a preservation order is in
force, the Agency Director may apply to the High Court for an order of forfeiture to the Government all or any of the property that
is subject to the preservation order. Hence, the Applicant obtained preservation orders of the apartment and an order directing the
™ respondent to deposit Kshs. 8,800,000 into an escrow account in Misc. Application No. 32 of 2016(MK 1) dated 26™ October
2016. Furthermore, the preservation order was gazetted on 8" November 2016 vide Gazette notice No. 9240(MK2) pursuant to
section 83(1) of POCAMLA.

3. She further explained that the preservation orders were premised on the findings of the investigations conducted by the
Directorate of Criminal Investigations Department which established that funds amounting to Kshs. 180,894,946 were unlawfully
transferred from the Youth Enterprise Development Fund (hereinafter also known as YEDF) Bank Account No. 0017054604027 in
the same bank without provision of any services. She further averred that according to information garnered from Chief Inspector
James Manyuru, part of the Kshs. 180,894,946 was used to procure the apartment from the interested party at a cost of Kshs
48,500,000 but the same has however, not been transferred to the 1* respondent. In addition to this, that Kshs. 8,800,000 being part
of the said Kshs. 180,894,946 was subsequently transferred by the 1* Respondent to the 2™ Respondent as a purported loan. Hence,
it is the Applicant’s case that the apartment and Kshs. 8,800,000 are proceeds of crime liable for recovery under the Proceeds of
Crime and Anti-Money Laundering Act and it is in the interests of justice that the above mentioned properties be forfeited to the
Government of Kenya and applied for public good on behalf of the citizens of Kenya who are victims of crime.

4. The supporting affidavit by the investigating officer(James Manyuru) confirmed that he was one of the investigators from the
Director of Criminal Investigations undertaking the investigations of the fraudulent transfer of funds from the YEDF to the 1™
respondent amounting to Kshs. 180,894,946 from the YEDF bank account no. 0017054604027 at Chase Bank, Delta House
Westlands to 1* Respondent’s Bank Account no. 0052075584001 in the same bank without provision of any services.

5. Their investigations revealed that the YEDF 2014/2015 budget was presented by the then acting Chief Executive
Officer(Catherine Namuye) to the YEDF Board for consideration and approval. According to the budget, one of the items on the
budget was the acquisition of information systems and upgrades which included the Enterprise Resource Program (ERP), an ICT
program to integrate the management.of the YEDF i.e the management of loans, tracing of interest and use of phones to get
information from the fund e.t.c. Their Investigations established that the YEDF Board on the 6™ August 2014 approved a budget
allocation of Kshs. 192 million (JM1) for the acquisition of the information systems, upgrades and recommended that any purchase
had to comply with the existing procurement laws and procedures which included floating of tenders.

6. Subsequently, on 20® January 2015, the YEDF Board’s Audit Committee recommended to the YEDF Board that the acquisition
of information systems and upgrades which included the Enterprise Resource Planning system be temporarily suspended for the
following reasons:-

a) YEDF had a cash flow problem;

b) YEDF did not have the capacity to execute the Enterprise Resource Program system as it did not have the qualified staff to
manage the same and;

¢) The YEDF Board did not have the mandate to recruit qualified staff prior to acquiring the requisite approval from the Head of
Public Service and Chief of Staff for any recruitment. To prove this, he attached copies of statements by Samuel Mbuu and Timothy
Gitari( JM2 A & B).

7. Pursuant to section 12(2) of legal notice No. 63 of 2007 of the State Corporations Act, the YEDF Board on 3™ October 2012 (
JM3) resolved to place call deposits with 20 banks accredited by the Central bank of Kenya that offer the highest rates any moneys
not immediately required for the purposes of the Youth Fund. As a consequence of the resolution, on 23™ February 2015, the
management placed a call deposit of Kshs. 402,095,890 at Chase Bank account number 0017054604027. The signatories to the
above account were as follows:

7O
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The Assets Recovery Agency v Quorandum Limited & 2 others [2018] eKLR

Category A -mandatory signatories
a. Catherine Namuye -the suspended acting CEO
b. Judy C. Kimeto — Lending and Investment Manager.
Category B
a. Benedict Atavachi- Finance Manager
b. Robert Mrima-Senior Accountant
¢. Benson Mutwii-Accountant

The board also resolved that any of the above signatories were authorized to operate the accounts but no single category could
operate the accounts in the absence of the other category without a mandatory signature( JM5A-C).

8. In the course of their investigations, he further established that the then acting CEO Catherine Namuye despite being aware that
the YEDF Board had temporarily suspended the acquisition of the information systems, upgrades and ERP unlawfully contracted
the 1® Respondent, (Quorandum Limited) for provision of two consultancy services i.e one on design of specifications for an
Enterprise Resource Planning at a cost of Kshs. 114,909,946 and the other on ICT strategy design at a cost of Kshs. 65,985,000 all
totaling to Kshs. 180,894,946(JM6 A and B).

9. He further established from the YEDF Board members that they had not approved any consultancy services with the 1%
Respondent (JM7A-H). Furthermore, the investigations also revealed that during the YEDF board meeting held on 21* October
2015 the audit committee reported to the YEDF Board members that over Kshs. 180 million could not be accounted for and even
presented two letters (JM8) showing transfer of payments of KShs. 65,184,046 and Kshs. 115,710,000 from YEDF Investment bank
account held at Chase Bank to the 1* Respondent’s bank account. In addition to this, he also established from the YEDF Legal
assistant whose duties included advising and preparing contractual documents for the YEDF, that he was not consulted or involved
in the transaction between YEDF and 1* respondent(JM9 A & B).

10. Apparently, by a letter dated s February 2015(JM10) Catherine Namuye issued instructions to Ken Ouko (the Director in
charge of Business Development at Chase Bank, Central Office) to transfer Kshs.115,710,000 from YEDF matured fixed deposit
bank account number 0017054604027 (JM4) at Chase Bank to the 1* respondent bank account number 0052075584001 in the same
bank. The said instructions were however not acted upon and on 13™ February 2015, Ms. Iman Hussein ( the General Manager of
Chase Bank) and Ken Ouko wrote to Catherne Namuye( JM11 A-E) informing her that the bank had declined to act on her
instructions for the following reasons:-

a. The letter issuing instructions had not been signed by the two signatories.

b. The recipient account with the bank had a paltry sum of Kshs. 3,000 as its credit balance and the account had been
largely dormant and there was no proof of any transaction to justify the large payment.

11. Thereafter, on 17® February 2015 Catherine Namuye and the former Chairman of YEDF(Bruce Odhiambo) wrote another letter
(JM12) to the general Manager of Chase Bank informing her on the change of signatories of the YEDF Chase bank accounts and
further indicated that Catherine Namuye could sign off any instructions or in her absence two signatories must sign with one being a
mandatory signatory. As a result, on 23" February 2015, pursuant to the above instructions, the bank rolled over Kshs. 402,095, 890
to a new call deposit account number 0017054604027 in the name of YEDF and concurrently transferred Kshs. 115,710,000 to the
1* Respondent bank account number 005207558001 in the same bank.

12. Furthermore, in a letter (JM13) dated 27" April 2015, Catherine Namuye again instructed the General Manager of Chase bank to
transfer Kshs. 64,654,789 from the YEDF fixed bank account number 0017054604027 to the 1* Respondent bank account
0052075584001. Hence, from their investigations, they established that only a total of Kshs. 180,364,789 was unlawfully transferred
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to account number 0052075584001 of the 1* respondent from YEDF account number 0017054604027 which are both held at Chase
bank.

They also established that the 1* respondent used part of the funds obtained fraudulently from the YEDF to procure the apartment at
a cost of Kshs. 48,500,000 from the 1* interested party. He attached copies of the sale agreement and statement by Daniel Ojijo
Agili and I & M bank account statements (JM14 A-C). They again established that the apartment was one of the properties under
construction to be completed in 2017( JM15).

13. It was revealed that on diverse dates, the 1* Respondent transferred Kshs. 8,800,000 from its bank account number
0102497392600 held at Standard Chartered, Yaya Centre branch to the 2™ Respondent’s bank account( JM16) number 03-1022378
held at Barclays Bank, Westlands. The 2" Respondent confirmed receiving (JM17A & B) Kshs. 8,800,000 which he claimed was a
loan to be paid back to the 1* Respondent from November 2016.

14. Their investigations established that the 1* respondent s bank account was opened in September 2014 and by the time Kshs.
115,710,000 was transferred from YEDF on 23% February 2015 it had only a balance of Kshs. 571.24( JM18). Again, on 4™ May
2015, the 1* Respondents bank account received Kshs. 64,654,78 from YEDF bank account and as at 10th November 2015, the 1%
Respondent’s bank account had only a balance of Kshs. 1,184,326.75 which was preserved through a court order(JM19).

15. It was further established that on 4® March 2015, Chase bank made a report to the Financial Reporting centre (JM20) concerning
the 1™ Respondent’s suspicious transaction. As a consequence thereof, the 1* Respondent was charged (JM21) in the Chief
Magistrate Court in court file no. ACC 13 of 2016 with the offence of unlawful acquisition of public property among other offences.
It was thus the Applicant’s case that there was sufficient evidence that the above properties are proceeds of crime liable for
confiscation under the Proceeds of Crime and Anti-money Laundering Act.

16. The above originating summons was opposed by Mukuria Ngamau the Managing Director of the 1* Respondent’s through a
replying affidavit dated 21* February 2017. In his affidavit, he confirmed that pursuant to the investigations conducted by the DCI,
criminal proceedings were commenced (MN 1) in Anti — Corruption case No. 13 of 2016. He contended that though the said
criminal proceedings are yet to be determined, it was wrong for the Applicant to conclude that the investigations established that the
funds were transferred unlawfully from the YEDF as the onus of proof is on the criminal court where the criminal case is being tried
and not for the Applicant or the DCI to determine and establish authoritatively that a crime has been committed and if so by whom.

17. He further stated that he was entitled to a presumption of innocence until proven guilty as the presumption of innocence is
protected by the Constitution and cannot be displaced by mere allegations regardless of the strength of the DCL. Furthermore, the 1%
Respondent together with all other accused persons in the aforementioned criminal proceedings entered a plea of not guilty and have
been released on bail as it is their right.

18. He averred that there has not been any unlawful conduct in the dealings of the 1* Respondent and the YEDF as the contract (MN
2) between the 1 Respondent and the YEDF was a valid contract, fully performed to the satisfaction of the 1* Respondent.

19. Lastly, the 1% Respondent termed allegations by the Applicant as incorrect that the purchase of the apartment was from the
proceeds of crime and contended that no crime had been committed as none has been proved to the satisfaction of the law. He
therefore termed the above application by the Applicant to be a gross abuse of court process.

20. The above originating summons was also opposed by Ezekiel Otieno Owour the 2" Respondent through a replying affidavit

dated 6™ April 2018. He averred that “proceeds of crime” meant any property or economic advantage derived or realized, directly
or indirectly, as a result of or in connection with an offence irrespective of the identity of the offender and includes, on a
proportional basis, property into which any property derived or realized directly from the offence was later successively converted,
transformed or intermingled, as well as income, capital or other economic gains or benefits derived or realized from such property
from the time the offence was committed. Furthermore, that civil forfeiture is premised on the fundamental principle that a person
shall not benefit from his or her wrong doing.. Hence, forfeiture was therefore based on commission of an unlawful activity.

21. He averred that he has neither been implicated nor called to respond to any charges Or informed of any wrong doing on his part
in relation to the issues herein. He further stated that the aim of a preservatory order and a forfeiture Application under POCAMLA
is to preserve property or monies which are available and have been identified or are suspected to be proceeds of crime. Hence, the

29
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property or money in question has to be in the possession of the Respondent or/and at a known place. He thus termed the application
by the Applicant as misplaced since the monies which are to be preserved and forfeited were obtained as a loan by him and were
expended as at the time the order of preservation was made. Therefore, according to him, the said order was made in vain as there
was nothing to preserve.(He attached a copy of his bank statement EOO-2 )

22. He explained that sometime in March 2015, he approached a friend of his i.e the 1* respondent (Mr. Ngamau Mukuria)
requesting him for a loan of KSHS 10,000,000. That on diverse dates between 6™ March 2015 and 25™ May 2015, the 1¥ respondent
advanced him a loan amounting to KSHS 8,800,000 which was disbursed to him by way of direct transfers from the 1*
Respondent’s Standard Charted Account number 0102497392600 domiciled at Yaya Centre to his account number 036-1022378
held at Barclays Bank of Kenya, Westlands. (He attached copies of letters ( EOO-3) acknowledging receipt of the loan)

23. He confirmed that Mr. Ngamau Mukuria is a Director and owner of the 1¥ Respondent Company together with his wife and that
other than the loan, he obtained from Mr Ngamau Mukuria, he had never had any dealings with the 1* Respondent and it was
entirely upon Mr. Ngamau Mukuria to decide how to disburse the loan to him. He explained that it was a term in their agreement
with Mr. Ngamau Mukuria that he would pay the loan in 36 equal monthly installments after a grace period of 18 months.
Therefore, after the grace period which was to lapse in November 2016, he was to repay Kshs 244,445 monthly.

24. However, in April 2015, just before the grace period for the repayment of the loan lapsed and before he paid the first installment,
he learnt through print and electronic media that the trail of transactions from the banking records of ‘YEDF ‘and the 1%
Respondent, his name featured as one of the persons that could have had financial interaction with the 1* Respondent. Moreover, he
explained that the dealing between Mr. Ngamau Mukuria and himself was in relation to the loan he received from him and no other
finding had been made contrary to that assertion. He said this was confirmed by the averment of Chief Inspector James Manyuru at
paragraph 26 of his supporting affidavit to the application.

25. He denied that he ever derived or realized, directly or indirectly, an economic advantage from the money, and contended that he
was not aware of any finding of guilt on the part of Mr. Ngamau Mukuria and the 1* Respondent. He thus averred that he was still
indebted to Mr. Ngamau Mukuria in accordance with the acknowledgment letters (EOO-3)

26. He referred to the supporting affidavit of Chief Inspector James Manyuru at paragraph 21 in which he avers that the transaction
under investigation was the transfer of Kshs 180,364,789 from the YEDF and contended that both supporting affidavits of Muthoni
Kimani and Chief Inspector James Manyuru, did not show the link and connection between the 1* Respondent’s Standard Chartered
Bank Account 0102497392600 at Yaya Centre and its Chase Bank Account Bank Account 0052075584001.

27. He denied being privy to the dealings and transactions of the 1* Respondent and its bank account at Chase Bank but referred to
the Affidavit of Chief Inspector James Manyuru at paragraph 25 attaching the 1st Respondent’s Standard Chartered Bank Account
0102497392600 at Yaya Centre (the account which money was transferred from to his account). Furthermore, according to him, it
was not possible to establish whether the funds in the 1* Respondent’s Standard Chartered Bank Account 0102497392600 at Yaya
Centre are part of Kshs 180,364,789 transferred to the 1* Respondent’s Chase Bank Account 0052075584001 by the YEDF. Hence,
according to him, there is no nexus between his bank account 036-1022378 held at Barclays Bank of Kenya, Westlands and the 1%
Respondent’s Chase Bank Account 0052075584001.

28. He averred that the 1* Respondent’s account statement annexed to the supporting affidavit of Chief Inspector James Manyuru
(JM16) indicated other transactions that have not been investigated and queried such as the debit transaction from the
1" Respondent to INDUSTRIE B AMICO SRL of KSHS 4,232,000 and KSHS 6,032,500 on 6™ May 2015 and 13" May 2015. (He
attached a copy of the statement E00-4).

29. He explained that he engaged the Applicant with a view of settling the matter amicably by repaying the loan to the Applicant but
despite concerted efforts by his Advocates, the said discussions have protracted owing to a hard stance taken by the Applicant on
repayment terms.(He attached copies of letters EOO-5 from his Advocates to the Applicant and the responses from the Applicant)

30. He contended that despite his efforts to resolve the matter amicably the Applicant had not offered any form of immunity and
indemnity to him from his debtor Mr Ngamau Mukuria and being an innocent borrower, it would be unjust and unfair for the
Applicant to ask for the repayment of the loan according to their terms and not offer him any form of immunity or protection from
his debtor.

>
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31. Lastly, he contended that according to the Turquand rule, each outsider such as himself, contracting with a company in good
faith is entitled to assume that the internal requirements and procedures of the 1* Respondent have been complied with and, he had
no capacity to know whether or not the 1* Respondent had illegally obtained money which it advanced to him.

32. He therefore, he prayed that the Application be dismissed with costs as the amount received by the 2" Respondent was obtained
as a loan to be repaid as the same does not constitute ‘proceeds of crime’. He also prayed that he be allowed to repay the loan in
accordance with the loan agreement to his debtor and if the court directs otherwise; that he be granted immunity from his debtor.

33. In response to the replying affidavit, the investigating officer (James Manyuru) in his supplementary affidavit dated 2™ May
2018 reiterated that their investigations established that the 1* respondent transferred Kshs. 48,500,000 (being part of the funds
fraudulently obtained from (YEDF) to the 1* interested party bank account number 0030081198210 held at &M Bank limited for
the purchase of the apartment and the said amount was transferred as follows:-

- On 30™ March 2015, the 1¥Respondent transferred through RTGS (JM1) Kshs. 8,000,000 from its bank account number
0052075584001 held at Chase Bank to the Interested Party’s account number 0030081198210 held at [&M bank Limited.

- On 2™ April 2015 the 1* Respondent transferred through RGS (JM2) Kshs. 8,100,000 from its bank account number
0052075584001 held at Chase bank to the Interested Party’s bank account number 0030081198210.

- On 10™ April 2015 the 1* Respondent transferred RTGS (JM3) Kshs. 10,000,000 from its bank account number 0052075584001
held at Chase Bank to the Interested Party’s bank account number 0030081198210 held at I & M Bank Limited.

- On 16th April 2015, the 1% Respondent transferred through RTGS (JM4) Kshs. 11,200,000 from its bank account number
0052075584001 held at Chase Bank to the Interested Party bank account number 0030081198210 held at [ & M Bank Ltd.

- On 24" April 2015, the 1% respondent transferred through RTGS (JM5) Kshs. 11,200,000 from its bank account number
0052075584001 held at Chase Bank to the interested Party bank account number 0030081198210.

34. That investigations further established that the 1* Respondent further transferred Kshs. 8,800,000(being part of the funds
fraudulently obtained from the YEDF) to the 2" respondent bank account number 0361022378 held at Barclays Bank Westlands as
a purported loan as follows:-

- On 26" February 2015 the 1* Respondent transferred through RTGS (JM6) Kshs. 4,800,000 from its bank account number
0052075584001 held at Chase Bank to its other bank account 0102497392600 held at Standard Chartered Bank Yaya Centre
Branch.

- On 6" March 2015, the 1% Respondent transferred Kshs. 1,500,000 from its bank account 0102497392600 held at Standard
Chartered bank Yaya Centre Branch to the g Respondent bank account number 036-1022378 held at Barclays Bank Westlands as
evidenced by (JM7 A&B) which are copies of the 1* respondents Standard Chartered bank statement and the 2™ respondent
Barclays bank statement.

- On 12® March 2015, the 1% respondent transferred through RTGS (JM8) Kshs. 4,700,000 from its bank account number
0052075584001 held at Chase Bank to its other bank account 01032497392600 held at Standard Chartered bank Yaya Centre
Branch.

- On 16® March 2015, the 1* Respondent transferred Kshs. 1,999,450 from its bank account 0102497392600 held at Standard
Chartered Bank Yaya Centre Branch to the e Respondent bank account number 036-1022378 held at Barclays Bank West lands.
(M7 A&B)

- On 24® March 2015, the 1* respondent again transferred through RTGS (JM9) Kshs. 4,500,000 from its bank account number

0052075584001 held at Chase bank to its other bank account 0102497392600 held at Standard Chartered bank Yaya Centre Branch.

- On 26™ March 2015 the 1* Respondent transferred Kshs 2,000,000 from its bank account 0102497392600 held at Standard

D
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Chartered bank Yaya Centre Branch to the 75 Respondent bank account number 036-1022378 held at Barclays Bank
Westlands (JM7 A & B)

- On 10™ April 2015 the 1¥ Respondent transferred through RTGS(JM10) Kshs 3,500,000 from its bank account number
0052075584001 held at Chase Bank to its other bank account 0102497392600 held at Standard Chartered bank, Yaya Centre
Branch.

- On 15™ April 2015 the 1* Respondent transferred Kshs 1,300,000 from its bank account 0102497392600 held at Standard
Chartered bank Yaya Centre Branch to the 2" Respondent bank account number 036-1022378 held at Barclays Bank Westlands.

(JM7 A & B)

- On 5™ May 2015 the 1* respondent transferred through RTGS(JM11) Kshs 7,480,000 from its bank account number
0052075584001 held at Chase Bank to its other bank account 0102497392600 held at Standard Chartered bank, Yaya Centre
Branch.

- On 12" May 2015 the 1* respondent transferred through RTGS(JM12) Kshs 6,800,000 from its bank account number
0052075584001 held at Chase Bank to its other bank account 0102497392600 held at Standard Chartered bank, Yaya Centre
Branch.

- On 19" May 2015 the 1* Respondent again transferred through RTGS(JM13) Kshs 8,000,000 from its bank account number
0052075584001 held at Chase Bank to its other bank account 0102497392600 held at Standard Chartered bank, Yaya Centre
Branch.

- On 25™ May 2015 the 1 Respondent transferred Kshs 2,000,000 from its bank account 0102497392600 held at Standard
Chartered bank Yaya Centre Branch to the 2™ Respondent bank account number 036-1022378 held at Barclays Bank Westlands.
(UM7 A & B above)

- On 6™ August 2015 the 1* Respondent further transferred through RTGS(JM14) Kshs 3,000,000 from its bank account number
0052075584001 held at Chase Bank to its other bank account 0102497392600 held at Standard Chartered bank, Yaya Centre
Branch. ;

- On 14™ October 2015 the 1* Respondent transferred through RTGS(JM15) Kshs 2,000,000 from its bank account number
0052075584001 held at Chase Bank to its other bank account 0102497392600 held at Standard Chartered bank ,Yaya Centre
Branch.

35. According to the Applicant, there is sufficient evidence that the property and Kshs 8,800,000 were obtained from the funds
fraudulently transferred from YEDF bank account to the 1* respondent bank account and are therefore liable for recovery by the
Applicant under the Proceeds of Crime and Anti-money Laundering Act.

36. In addition to this, and in response to the above replying affidavit, the investigating officer (James Manyuru) in his further
affidavit dated 2™ May 2018 termed the allegation by the 1% respondent that there was no nexus between the 1" Respondent bank
account held at Chase Bank and the one held at Standard Chartered Bank as false, since there was sufficient evidence showing the
direct link between funds transferred from (YEDF) bank account to the 1* respondent Chase bank account and subsequent transfers
to the 2nd Respondent’s bank account (as demonstrated herein at para 35 of this judgment).

37. Furthermore, according to the Applicant, the investigations established that the 1* Respondent Standard Chartered bank account
number 0102497392600 was opened on 13" November 2002 and as at 31* January 2015 the said bank account had a negative
balance of Kshs -10, 370, therefore the 8,800,000 transferred by the 1* respondent from its Standard Chartered bank account to Vi
Respondent Barclays bank account was part of the funds fraudulently obtained from YEDF by the 1* Respondent. (He attached
JMI11 a copy of the account opening form & referredto JM2 A & B)

38. Moreover, the Applicant termed the 2" Respondent’s contention that certain parties such as Industries B Amico SRL have not
been investigated was misleading and baseless, as the investigations into the fraudulent transfer of Kshs 180,894,946 from the 9—5

7
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YEDF bank account to the 1* respondent account had not been closed and the same was still ongoing.

39. Therefore, it was the Applicant’s case that there was sufficient evidence that Kshs 8,800,000 was directly obtained from the
funds fraudulently transferred from YEDF bank account to the 1* respondent’s bank account and is therefore liable for recovery by
the Applicant under the Proceed of Crime and Anti-money Laundering Act.

SUBMISSIONS BY THE APPLICANT
40. Ms Muchiri for the Applicant outlined four(4) issues for determination and these are well set out in the written submissions.

41 She submitted that the properties known as Duplex apartment number C16 situate on LR No0.209/5990/13 grant number 18295/9
and Kshs 8,800,000 are proceeds of crime as investigations conducted by Directorate of Criminal Investigations established that the
funds unlawfully transferred from YEDF were used to procure the property and also used to advance the loan to the 2™ Respondent.

42 Referring to the investigations she submitted that the procurement of information systems and upgrades was in total breach of the
procurement Laws as every State Organ or public entity is required to comply with procurement laws when procuring any good or
service and should do so in a fair, transparent and competitive manner. Counsel relied on article 227 (1) of the Constitution of
Kenya which states;

“When a state organ or any other public entity contracts for goods or services, it shall do so in accordance with a system that is
fair, eqitable, transparent, competitive and cost-effective.”

43 In addition to this, counsel also relied on Section 60 of the Public Procurement & Asset Disposal Act No. 33 of 2015 which
provides as follows;

“An accounting officer of a procuring entity shall prepare specific requirements relating to the goods, works or services being
procured that are clear, that give a correct and complete description of what is to be procured and that allow for fair and open
competition among those who may wish to participate in the procurement proceedings.”

Further counsel relied on Section 69 of Public Procurement & Asset Disposal Act No. 33 of 2015 provides for procurement
approvals which states that;

“All approvals relating to any procedures in procurement shall be in writing and properly dated, documented and filed.”

44 Tt was her submission that there was no compliance with Public Procurement & Asset Disposal Act No. 33 of 2015 when the 1*
respondent was contracted to provide services at the YEDF. Further that the YEDF board members and the former procurement
manager at YEDF in their statements annexed to the supporting affidavit of James Manyuru marked as annexures JM7 and
JMO9 stated that there was no approval by the YEDF board to award the 1* respondent the contract for consultancy services or any
other service. Additionally, the 1* respondent has not proved that they performed the contract they were unlawfully awarded by the
then acting Chief Executive Officer, Catherine Namuye.

45 On whether unlawful Payments were made to the 1* Respondent Counsel submitted that the 1* respondent unlawfully received
funds from YEDF without provisions of any services. That their investigations revealed that on 23" February 2015 the YEDF
management placed a call deposit of Kshs 402,095,890 at Chase Bank account number 0017054604027. She submitted on how
signatories were changed enabling money to change hands through fictitious transactions.

46 Counsel thus submitted that property known as Duplex Apartment Number C16 situate on L.R No0.209/5990/13 Grant Number
18295/9 is a proceed of crime as defined under section 2 of POCAMLA and is liable for recovery by the Applicant. Section 2 of the
POCAMLA states:-

”

....... any property or economic advantage derived or realized, directly or indirectly, as a result of or in connection with an
offence irrespective of the identity of the offender and includes, on a proportional basis, property into which any property derived
or realized directly from the offence was later successively converted, transformed or intermingled, as well as income, capital or
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other economic gains or benefits derived or realized from such property from the time the offence was committed"

47 Counsel relied on the case of Schabir Shaik & Others —vs- State Case CCT 86/06(2008) ZACC 7 where the court in defining
proceeds of crime stated;

“...One of the reasons for the wide ambit of the definition of “proceeds of crime” is, as the Supreme Court of Appeal noted, that
sophisticated criminals will seek to avoid proceeds being confiscated by creating complex systems of “camouflage”

The Supreme Court of Appeal held that a person who has benefited through the enrichment of a company as a result of a crime
in which that person has an interest will have indirectly benefited from that crime.”

48 Counsel submitted that the 1* Respondent transferred Kshs 8,800,000 being part of Kshs 180,364,789 to the 2 Respondent a
fact which has not been denied by the 1* Respondent. That the 2" Respondent further admitted in his statement marked as annexure
JM16B that he received the said amount from the 1% Respondent which he claims was a loan payable with effect from 1* November
2016. Further that the 2™ Respondent is ready and willing to repay the said sum to the Applicant.

49 Counsel further submitted that the said amount was a proceed of crime and was liable for recovery under civil forfeiture. She
relied on the case of Prosecutor General —vs- New Africa Dimensions & Others, High Court of Namibia Case No. POCA
10/2012 where the court stated:-

e It may be true that there is no legal rule in Namibia that forbids legitimate transfer of funds to accounts of other entities, but
there certainly is an obligation in terms of 4 to 6 of POCA, 2004 placed on parties to explain the origin and the basis of
transferring the money.

If a party fails to explain the origin and the basis of the transfer of the “Money they commit the offence of money
laundering........

50 On Whether the Applicant is entitled to file civil assets forfeiture proceeding for recovery of property known as Duplex
apartment number C16 situate on LR No0.209/5990/13 grant number 18295/9 and Kshs 8,800,000 counsel submitted that the
honourable court has powers to issue forfeiture orders if it finds reasonable grounds that the property concerned is a proceed of
crime. She quoted Section 92(1) of POCAMLA which states that:

The High Court shall, subject to section 94, make an order applied for under section 90(1) if it finds on a balance of probabilities
that the property concerned

(a) has been used or is intended for use in the commission of an offence or;
(b) Is proceeds of crime.

51 It was thus counsel’s submission that the Applicant has on a balance of probabilities demonstrated that the property known as
Duplex apartment number C16 situate on LR N0.209/5990/13 grant number 18295/9 and Ksh. 8,800,000 were obtained from the
funds fraudulently stolen from YEDF and are proceeds of crime which should be forfeited to the Government.

52 She invited the court to apply the findings in the case of Prosecutor General —vs- New Africa Dimensions & Others,
(supra) where the court in issuing forfeiture orders of assets which it found on a balance of probability were proceeds of unlawful
activities observed:-

.......... Mr. Breitenbach who appeared for the applicant submitted that the evidence adduced by the applicant proved on a
balance of probabilities that the fraud, corruption, the contravention of the Tender Board Act, 1996 and the contravention of the
State Finance Act, 1996 induced the conclusion of the agreements between the first respondent and the Ministry and as
consequence the preserved property is the proceeds of unlawful activities and should therefore be forfeited to the state. I agree
with Mr.Breitenbach

N
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......... I accordingly make the following order;

The positive bank balance in an account held at Bank Windhoek, account number 8003042804, held in the name of the first
respondent, (New Africa Dimensions CC, in the amount of N§ 1453083, 73;

In an account held at Bank Windhoek, account number 8002979907 in the name of Kage Trading CC (“Kage”) in the amount
of N$ 498527,86;

In an account held at Bank Windhoek, account number 8002359254
In the name of (“C Three Trading CC”);

In an account held at First National Bank of Namibia, account number 62234053560 in the name of Taleni Multi Media
Consulting CC; are forfeited to the State.

The 2010 model, Volkswagen Golf GTI motor vehicle with registration number N 130698 W and engine number
CCZ049937,purchased by the first respondent for Shilongo in April 2012 for N$ 320000 is forfeited to the State............ 7

53 Furthermore, counsel relied on the case of Assets recovery Agency —vs- Fisher, Rohan and Miller, Delores, Supreme Court
of Jamaica, Claim No 2007 HCV003259 where the court issued an order of recovery of money obtained through crime and stated
that the evidential burden of proof lay on the defendant to demonstrate how they lawfully came into possession of the seized assets.
The court held:-

......... Even though these proceedings are quasi Criminal in nature there is an evidential burden of proof on the Defendant. It
is incumbent on them to demonstrate evidentially how they lawfully came into possession of the assets seized. Miller for example
merely says she worked/works as an higgler but has amassed thousand of United States dollars without more.

There is no indication of any work place or higglering or any enterprise on her part. The only reasonable and inescapable
inference based on all the evidence. is that the properties seized are properties obtained through unlawful conduct and are
therefore Recoverable Properties.

This court finds Applicants case proved and will make a Recovery Order in respect of the properties seized as per the Freezing
Order dated the 14th August, 2007.

This Court found that none of the monies from the freezer was the property of Delores Miller nor earned by her. The money was
part of the proceeds of the criminal activities of her two sons, Rohan Anthony Fisher and Ricardo Fisher and as such are part of
the recoverable assets............

54 Counsel further submitted that the effect of grant of forfeiture orders was not meant to enrich the State but to deprive criminals of
the ill-gotten wealth and act as a deterrence and prevention to crime. That recovered proceeds were intended to be used for
sustainable development of the country. Counsel relied on the case of NDPP -Vs- Rebuzzi quoted in the case of Schabir Shaik &
Others —vs- State Case CCT 86/06(2008) ZACC 7 where the court stated that;

“....the primary object of a confiscation order is not to enrich the State but rather to deprive the convicted person of ill-gotten
gains. From this primary purpose, two secondary purposes flow. The first is general deterrence: to ensure that people are
deterred in general from joining the ranks of criminals by the realisation that they will be prevented from enjoying the proceeds
of the crimes they may commit. And the second is prevention: the scheme seeks to remove from the hands of criminals the
financial wherewithal to commit further crimes. These purposes are entirely legitimate in our constitutional order...”

55 On whether the respondents’ right to property is violated counsel submitted that article 40 of the Constitution of Kenya provides
for the right to property and every person has the right to acquire and own property of any description and in any part of Kenya.
However, that the said right to property does not extend to property which has been unlawfully acquired as provided under article
40(6) which states as follows;

s
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"...the rights under this article do not extend to any property that has been unlawfully acquired...”

It was thus the Counsel’s submissions that the 1% Respondent’s property known as Duplex Apartment Number C16 situated on
L.R No.209/5990/13 Grant Number 18295/9 having been procured from the funds stolen from YEDF is a proceed of crime and is
not protected by Article 40 of the Constitution.

56 She relied on Teckla Nandjila Lameck-Vs- President of Namibia 2012(1) NR 255(HC) where the court stated;

.......... The reliance upon their rights to property protected under art 16 can also not in my view avail the applicants. This is
because proceeds of unlawful activity would not constitute property in respect of which protection is available. These proceeds
arise from unlawful activity which is defined to “constitute an offence or which contravenes any law............cee.

57 She also relied on the case of MMUWMMQ)_WhCm the court stated;

e that the proceeds of unlawful activity would not constitute property in respect of which constitutional protection is
available. 28 This court in that matter further held 29 that the protection of property under art 16 is in any event not absolute but
subject to constraints and restrictions which are reasonable, in the public interest and for a legitimate purpose........ "

........ I accordingly conclude that chapter 6 does not violate the right to property under article 16 of the Constitution because art
16 does not protect the ownership or possession of the proceeds of crime. I further reiterate the approach of the court in Lameck
that even if chapter 6 were to infringe upon art 16, then it would in my view be a proportionate response to the fundamental
problem which it addresses, namely that no one should be allowed to benefit from their wrongdoing and that a remedy of this
kind is justified to induce members of the public to act with vigilance in relation to goods they own or possess so as to inhibit
crime. It thus serves a legitimate public purpose......"

58 Counsel further submitted that the right to property sought by the 1* Respondent is not absolute. That it is not absolute that the
Respondents are entitled to the rights and fundamental freedoms they are alleged to contravene; and the same must be checked if the
enjoyment of the rights prejudices or interferes with others rights .

She referred to Article 24 of the Constitution which limits certain rights. It provides:

"A right or fundamental freedom in the Bill of rights shall not be limited except by law, and the only to the extent that the
limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking
into account all relevant factors, including-

(a) the need to ensure that the enjoyment of rights and fundamental freedoms by any individual does not prejudice the rights and
Sfundamental freedoms of others

a) Whether the Forfeiture Application violates the Respondent’s right to presumption of innocence"

59 On the 1* respondent’s contention that they are entitled to the right of presumption of innocence which is provided under article
50(2) (a) of the Constitution of Kenya since the criminal proceedings against them are ongoing, counsel submitted that civil
forfeiture proceedings are proceedings in rem (against the property) and it would involve a civil suit being brought in court
against the property which is reasonably believed to be a proceed of crime. Hence, according to the Applicant, the proceedings
before this Honourable Court are to determine the criminal origins of the property in issue and are not criminal prosecution against
the respondents where presumption of innocence is applicable.

60 Furthermore, it was counsel’s submission that the application for forfeiture is not made on behalf of the prosecution, but on

behalf of the Asset Recovery Agency (ARA). She relied on the case of Serious Organized Crime Agency vs Gale quoted Assets
: ' . 4ug .‘ 0 where the court of

. .

appeal stat;

«....that in deciding whether the matters alleged constituted unlawful conduct when a civil recovery order is being made is to be
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decided on a balance of probability. Civil recovery proceedings are directed at the seizure of property and not the conviction of
any individual and thus there was no reason to apply the criminal standard of proof...”

61 She further submitted that civil forfeiture proceedings are not subject to presumption of innocence. That in the present case, the
proceedings are civil forfeiture pursuant to part VIII of POCAMLA and are in respect of recovery of Duplex apartment number C16
situate on LR N0.209/5990/13 grant number 18295/9 procured by the 1** respondent using funds stolen from YEDF and Kshs
8,800,000 transferred to the 2™ Respondent by the 1* Respondent as a purported loan. In this regard, the 1* Respondent is not
facing a criminal offence in these proceeding which would require observation of the right of presumption of innocence.

62 Counsel relied on the case of Phillips v The United Kingdom [2001] ECHR 437 quoted in the case of Martin Shalli -Vs-
Attorney General of Namibia where the European Court held:-

“that civil proceedings are not subject to the presumption of innocence in art 6(2). That court held that the proceedings for civil
recovery of proceeds under the Proceeds of Crime Act of 2002 (of England and Wales) are civil proceedings and not proceedings
where a person is charged with a criminal offence within the meaning of art 6(2) of the European Convention.”

Counsel also relied on the Namibian case of Martin Shalli vs Attorney General of Namibia & Others (supra) where the court
held:

..... I have already referred to the finding of the full court in Lameck that asset forfeiture proceedings are civil in nature. I can
find.no reason why that finding (that civil forfeiture under chapter 6 is a civil remedy unrelated to a criminal prosecution and
punishment of offenders) should not be followed. As civil proceedings and given their nature, they do not engage art 12(1) @) of
the Constitution. The presumption of innocence would not in my view arise. This approach is also consonant with the applicable
foreign authority referred to above raised within a similar context.

.......... I accordingly conclude that asset forfeiture proceedings in chapter 6 of POCA do not violate the presumption of innocence
applicable to criminal proceedings embodied in art 1 2(1) (d) as that subtitle is not applicable to such proceedings......

63 Counsel further relied on the case ofWﬂ[ﬂwhere the court stated;

“......... Asset forfeiture is, as is stated in 50 of POCA, a civil remedy directed at confiscation of the proceeds of crime and not at
punishing an accused. Chapter 6 proceedings are furthermore not necessarily related to a prosecution of an accused. Those
proceedings are open to the State to invoke whether or not there is a criminal prosecution.

...... , even if there is a prosecution, the remedy is not affected by the outcome of the criminal proceedings. The remedy is thus
directed at the proceeds and instrumentalities of crime and not at the person having possession of them. This is in furtherance of
the fundamental purpose of these procedures referred to above.

............. But the forfeiture proceedings under chapter 6 do not in my view constitute a penalty imposed upon an accused as
punishment for a crime. Those proceedings are directed at the proceeds of crime and not at the person who committed the
crime....”

64 It was thus counsel’s submission that the grant of the forfeiture orders against property known as Duplex apartment number C16
situate on LR N0.209/5990/13 grant number 18295/9 and Ksh 8,800,000 is not affected by the outcome of the criminal proceedings
where the 1% respondent is being tried. She relied on Section 92(4) of POCAMLA which states;

The validity of an order under subsection (1) is not affected by the outcome of criminal proceedings, or of an investigation with a
view to institute such proceedings, in respect of an offence with which the property concerned is in some way associated

65 15T RESPONDENT’S SUBMISSIONS Mr Mogere narrowed down the issues for determination to three and the same are
clearly set out in the written submissions:

66 On whether failure to include the Youth Enterprise Development Fund as party in this suit is fatal to this Application he relied
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Kenya Corruption Commission[2012] eKLR whlch quoted the decnsmn of t.hc Supreme Court of ngena in the case of Goodwxll
and Trust Investment Ltd & Another v Will &Bush Ltd that:-

“It is trite law that to be competent and have jurisdiction over the matter, proper parties must be identified before the
action can succeed, the parties to it must be shown to be proper parties whom rights and obligations arising from the cause
of action attach. The question of proper parties is a very important issue which would affect the jurisdiction of the suit in
limine . When proper parties are not before the court lacks jurisdiction to hear the suit, and, where he court purports to
exercise jurisdiction which it does not have, the proceedings before it and its judgment will amount to a nullity no matter
how well reasoned.”

67 Counsel stated that the 1™ Respondent entered into an agreement with the YEDF on the 17® November 2014 for the provision of
consultancy services on Design of Specifications of an Enterprise Resource Planning and consultancy on ICT Strategy Design. The
contract prices of these services were Kshs. 114,909,946.00 and Kshs. 65,985,000.00 respectively. He thus submitted that for an
agreement to be possible, there has to be two or more parties. That if an issue were to arise as to the legality of the same then the
parties involved have to be included in the adjudication of the matter and if any party is crucial in the presentation of information
that would be vital to the resolution of a matter then they too should be included to allow the court to reach a just outcome.

68 It was thus, counsel’s submission that YEDF should be brought in as a party to these proceedings because any decision made in
regard to this matter shall directly affect it and failure to include YEDF as a party is a glaring discrepancy that ought not to be
allowed.

69 On whether the application if allowed the court would have decided the matter on a balance of probabilities which is of a lower
standard than the one set by the law being that of beyond reasonable doubt, Counsel quoted section 92 of the POCAMLA which has
been citred elsewhere.

He further relied on the case of Philip M;u'ruri Ndaruga v Republic [2016[Eklr quoted by Brennan J in the United States Supreme
Court decision in Re Winship [20] where the court stated:-

“The accused during a criminal prosecution has at stake interests of immense importance, both because of the possibility
that he may lose his liberty upon conviction and because of the possibility that he would be stigmatized by
conviction........ Moreover, use of the reasonable doubt standard is indispensable to command the respect and confidence of the
community. It is critical that the moral force of criminal law not be diluted by a standard of proof that leaves people in
doubt whether innocent men are being condemned.”

70 It was thus counsel’s submission that the Applicant had not come with clean hands to court as being a beneficiary of an order
that placed an injunction on the property of the 1* Respondent, it had spat on the face of this court by wrongfully stating in its
Application that it was already established through investigations that the property is a proceed of crime and yet the criminal
proceedings, Anti-Corruption Case Number 13 of 2016 is yet to be determined. According to counsel, the evidence that has been
presented by the Applicant is not enough to decide that the property in question in deed is a consequence of crime.

71 Whether the 1* Respondent’s right under section 40 has been breached or is at risk of breach by the Applicant counsel
contended that the allegation by the Applicant that investigations established that the property in question was indeed acquired
unlawfully from money given by the YEDF was yet to be determined. He relied on the case of Evelyn College of Design Ltd v
Director of Children’s Department & another [2013] eKLR Majanja J opined:-

First, it is implicit in Article 40(2)(a) which prohibits the legislature from passing legislation that arbitrarily deprives a
person of any interest in or right over any property of any description. Second, Article 40(6) is clear that rights acquired
under this Article do not extend to any property that is found to have been unlawfully acquired. Such ‘finding’ cannot be
by any other means other than due process

72 It was counsel’s submission that the Applicant seeks to forcefully occupy the property belonging to the 1* Respondent and thus
breaching its right to property under Article 40 of the Constitution. 2"? RESPONDENTS SUBMISSIONS
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Mr Malenya for the 2™ Respondent Counsel stated that the order of preservation was issued in vain as there was nothing to
preserve and submitted as follows:-

- The Applicant made an Ex-parte Application for preservation orders on 26" October 2016, and the said orders were granted by this
court.

- The aim of a preservatory order and a forfeiture Application under POCAMLA is to preserve property or monies which are
available, have been identified or are suspected to be proceeds of crime. The property or money in question has to be in the
possession of the Respondent or/and at a known place.

- The Honourable court issued orders in vain as the amounts sought had been obtained as a loan and had been expended as at the
time the Application for preservation was filed. (Reference is made to annexure E.002) Orders made to preserve money held in
bank accounts are usually made to freeze the withdrawal, transfer or use of such amounts. Such an order is effective if there is
money in the subject account. Counsel relied on the case of Ogola Mujera Advocates Llp v Banking Fraud Investigation Unit & 2
others [2016] e KLR where the court observed:

“A bank account being a special kind of place, not capable of seizure in the sense of the word, would, in practical terms be
‘frozen’ so as to preserve the contents of the account until further direction of the court. This requirement is important as it is in
accord with the constitutional requirement under Article 50, that all persons should be granted an opportunity to be heard on
matters affecting them”.

73 Counsel further stated that monies advanced to the 2** Respondent were obtained in good faith as a loan and submitted
as follows:-

- At paragraph 11 of the Replying Affidavit, the 2" Respondent depones that sometime in March 2015, he approached his friend
-Mr Ngamau Mukuria- for a loan of KSHS 10,000,000 to deal with some personal issues.

- On various dates between 6™ March 2015 and 25™ May 2015, Mr. Ngamau Mukuria advanced the 2™ Respondent a loan of KSHS
8,800,000 which was disbursed by way of direct transfers from the account of the 1* Respondent (a company owned by Mr Ngamau
Mukuria and his wife) at Standard Charted Account number 0102497392600 domiciled at Yaya Centre to the 2™ Respondent’s
account number 036-1022378 held at Barclays Bank of Kenya, Westlands. This is evidenced by acknowledgement letters marked as
EOO-I to the Affidavit of the 2™ Respondent.

74 Referring to the definition of proceeds of crime under section 2 of POCAMLA counsel submitted that the said provision
expressly alludes to the commission of a crime or an unlawful activity as an antecedent to classify property obtained thereafter as
proceeds of crime. However, that under section 90 and 92 of POCAMLA which provides for civil forfeiture, a finding of guilt in a
criminal process is not required for an order of civil forfeiture to be made.

75 To support this argument he referred to section 92(1) and (4) of POCAMLA, which has already been cited above.

76 Counsel thus submitted that in as much as civil forfeiture is not predicated upon a finding of guilt and/or reliant on an outcome of
a criminal case, 3" parties with an interest in the property upon which a forfeiture application has been made are protected under
section 93 of POCAMLA which protects their interests provided they were not involved in the commission of the offence in question
or had no knowledge of the commission of the offence or unlawful activity. The court considers whether reasonably and on a
balance of probabilities such 3 parties interests may be excluded in the forfeiture proceedings.

77 According to Counsel, section 93 of POCALMA presupposes that innocent parties who have no knowledge and were not
involved in the unlawful activity which resulted into the proceeds of crime are protected from forfeiture Applications. Counsel
quoted Professor Joshua Alan Krane in his article ‘Civil Forfeiture and the Canadian Constitution (2010) which opines that civil
forfeiture is premised on a fundamental principle of morality that no person should benefit from his or her wrong doing.

78 Civil forfeiture therefore aims to provide restitution of profits, proceeds and interests in property which arises from an unlawful
act. Specifically he notes:
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“Governments generally cast civil forfeiture as a crime-control or crime-prevention measure by contending that the confiscation
of illegal profits and the instruments of unlawful activity, both by the participants of crime and by those that acquiesce to its
commission, will deter crime.”

79 He contended that there was no nexus between the 2™ Respondent’s Account that received the loan and the 1¥ Respondent’s
Account that received money from YEDF and submitted that the affidavit of the chief inspector did not indicate when the money
from the 1% Respondent’s account at Chase bank got to its account at Standard chartered bank and whether the amount in question
is part of the Kshs 180,364,789. He queried the failure by the Applicant to query other debit transactions from the 1* Respondent’s
account to other accounts. He pointed out Kshs 4,232,000/- to Industrie B Amico SRL (EOO-4) and kshs 6,032,500/- on 6" May
2015 and 13® May 2015 as examples.

80 On the Turquand Rule counsel submitted that the 2" Respondent had no business dealings or other dealings with YEDF and the
1* Respondent as his only connection was the loan advanced to him by Mr. Ngamau Mukuria who happens to be a Director and
owner with his wife of the 1¥ Respondent. He contended that the 2™ Respondent is protected by the Turquand rule because the 1%
Respondent being a limited liability company and the 2 Respondent being an outsider, he could not have known the internal
business arrangements and transactions of the company.

81 He further submitted that the Turquand rule also known as the doctrine of indoor management argues that outsiders dealing with
the company are entitled to assume that everything had been regularly done so far as its internal proceedings are concerned. The rule
was established in the case of Royal British Bank v Turquand (1856) 6 E&B 327 where Jervis CJ noted as follows.

“We may now take for granted that the dealings with these companies are not like dealings with other partnerships, and that the
parties dealing with them are bound to read the statute and the deed of settlement. But they are not bound to do more. And the
party here, on reading the deed of settlement, would find, not a prohibition from borrowing, but a permission to do so on certain
conditions. Finding that the authority might be made complete by a resolution, he would have a right to infer the fact of a
resolution authorizing that which on the face of the document appeared to be legitimately done.”

82 It was therefore counsel’s submission that despite the accusation facing the 1* Respondent and its directors and whether they are
found guilty or not, the 2™ Respondent is absolved of any wrong doing as his only interaction with the 1* Respondent was the loan
he received from Mr Ngamau Mukuria. That the 2™ Respondent had no knowledge of any business decisions and or activities
transacted by the 1* Respondent and YEDF.

83 In its further submissions M/s Muchiri reiterated her earlier submisisoOns saying the Applicant had shown the movement of the
money complained of from the 1* Respondent’s account to that of the 2™ respondents. Further that a nexus had been shown to exist
between the money movement. She submitted that the Turquard was inapplicable since the issue was not about the e Respondent
being privy to the on goings in the 1* Respondent’s company but rather the money transferred by the 1% Respondent was a proceed
of crime.

84 Counsel explained that the Applicant had all along been willing to accommodate and have the 2™ Respondent pay the money.
However the 2™ Respondent was never serious about anything. This led to the flopping of the negotiations.

85 I have considered the Originating summons by the Applicant dated 3H January, 2017, the affidavits, annextures, submissions and
authorities herein, the 1% & 2™ Respondents replying affidavits, annextures, submissions and authorities herein. I find the following
issues to fall for determination:-

1. Whether property known as Duplex apartment number C16 situate on LR No.209/5990/13 grant number 18295/9 and
Kshs 8,800,000 are proceeds of crime liable for recovery by the Applicant under POCAMLA.

2. Whether the Applicant is entitled to file civil assets forfeiture proceeding for recovery of property known as Duplex
apartment number C16 situate on LR No0.209/5990/13 grant number 18295/9 and Kshs 8,800,000.

3. Whether the Respondent’s right to property has been violated. g 2

4. Whether the Forfeiture Application violates the Respondent’s right to presumption of innocence.
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86 Before I delve into the identified issues I wish to deal with an issue that was passionately submitted on by Mr. Malenya for the
2™ Respondent. This was on exparte orders issued by this court on 26" October 2016. He censored the court for having issued
preservation orders against the 2™ Respondent’s account in vain as there was no money in the said account. For clarity the orders
issued by the court were as follows:

(i) That preservation order be and is hereby issued prohibiting the transfer, mortgage, attachment ,disposal off or any other dealings
with property known as Duplex apartment number 16 situated on LR. NO 209/5990/13 Grant number 18295/9 for a period of 6
months.

(ii) That an order be and is hereby issued directing the 2" Respondent to deposit Kshs. 8,800,000 into an escrow account in the joint
names of the Asset recovery Agency and the 2™ respondent within the next 30 days pending the hearing and determination of this
matter. It is clear from the above orders that the only property preserved was the Apartment No. C 16. There is no mention of a bank
account let alone the 2™ Respondent’s account anywhere. The 2" Respondent has not to date complied with the order directing him
to deposit what he received into the escrow account. The orders of 26™ October 2016 were therefore lawfully issued based on the
material placed before the court.

87 From the investigation conducted by Chief Inspector James Manyuru,it was established that the acquisition of the information
systems and upgrades which included the ERP in the 2014/2015 budget was suspended by the YEDF Board due to cash flow
problems and lack of capacity to execute the same. The suspension of the implementation of the ERP Program was known by the
then acting CEO Catherine Namuye who chose to proceed by unlawfully contracting the 1* Respondent, (Quorandum Limited) for
provision of two consultancy services, one on design of specifications for an Enterprise Resource Planning at a cost of Kshs
114,909,946 and the other on ICT strategy design at a cost of Kshs 65,985,000 totaling to Kshs 180,894,946 without the approval of
the YEDF Board nor following procurement laws and procedures.

88 This fact has not been contraverted by the 1* Respondent. Hence, the said procurement was in breach of the procurement Laws
as every State organ or public entity is required to comply with procurement laws when procuring any goods or services and should
do so in a fair; transparent and competitive manner. This is provided under Article 227 (1) of the Constitution of Kenya.

89 Furthermore, Section 60 of the PPADA No. 33 of 2015 sets out what an accounting officer of a procuring entity is expected to
do. Section 69 of the PPADA also speaks to this. These provisions have been set out at paragraphs 43 and 44 of this Judgment.

90 Therefore, on a balance of probability, the Applicant has proved that there was no compliance with the PPADA No. 33 of 2015
when the 1¥ Respondent was contracted to provide services at the YEDF. Furthermore, the YEDF board members and the former
procurement manager at YEDF in their statements( JM7 and JM9) stated that there was no approval by the YEDF board to award
the 1* Respondent a contract for consultancy services or any other service. Moreover, the 1* Respondent has not proved that they
performed the contract they were unlawfully awarded by the then acting Chief Executive Officer, Catherine Namuye. I find that
there was no need of enjoining YEDF as a party as the Applicant has no claim against it. The statements JM7 and JM9 explained
the position of YEDF.

91 Unlawful payments made to the 1* Respondent: From the affidavits of Chief Inspector James Manyuru, the investigations
revealed that the then acting CEO Catherine Namuye and the former chairman of YEDF board Bruce Odhiambo colluded and
changed the signatories of the above YEDF bank account allowing the acting CEO to sign off any instructions or in her absence two
signatories signing with one being mandatory. Following the unlawful change of signatories, on 23rd February 2015 the acting
CEO unlawfully issued instructions to the Bank to transfer of Kshs 115,710,000 to the 1* Respondent’s bank account number
0052075584001 from YEDF account number 0017054604027.

92 Subsequently, on 27" April 2015, the acting CEO again unlawfully instructed the General Manager of Chase bank, Iman
Hussein to transfer a further Kshs 64,654,789 from the YEDF fixed bank account number 0017054604027 to the 1* Respondent
bank account number 0052075584001. All this was without the approval of the YEDF board.

93 The investigations further revealed fraudulent transfer of funds amounting to Kshs 180,364,789 from YEDF Bank Account 3 A,

http://www.kenyalaw.org - Page 16/19



The Assets Recovery Agency v Quorandum Limited & 2 others [2018] eKLR

Number 0017054604027 at Chase Bank, Delta House Westlands to the 1* Respondent’s Bank Account Number 0052075584001
Chase Bank as shown in the copies of bank statements annexed in the supporting affidavit of James Manyuru and marked as
annexture (JM4). The 1* Respondent has not denied that he received funds from the YEDF neither has he explained why he
received the said money.

94 The investigations established that the 1st Respondent used part of the Kshs. 180,364,789 unlawfully received from YEDF to
purchase property known as Duplex Apartment Number C16 situated on L.R N0.209/5990/13 Grant Number 18295/9(the
property) at a cost of Kshs 48,500,000 from the interested party a fact which is not denied.

95 In line with the above evidence and on a balance of probability, this Court can safely draw a conclusion that the property known
as Duplex Apartment Number C16 situate on L.R N0.209/5990/13 Grant Number 18295/9(the property) was purchased by use of
money unlawfully obtained. It is therefore a proceed of crime as defined under section 2 of POCAMLA and is liable for recovery by
the Applicant. This transaction also squarely falls within the definition of proceeds of crime in the case of Schabir Shaik & Others
(supra)

96 What about the Kshs.8.800,000 transferred to the 2" respondent account by the 1* respondent" Counsel for the 2™
Respondent submitted that the 2* Respondent had no business dealings or other dealings with YEDF and the 1* Respondent. That
the only connection was the loan advanced to him by Mr. Ngamau Mukuria who happens to be a director and owner with his wife of
the 1% Respondent. Hence, it was the 2™ Respondent’s contention that he was not privy to any dealings by the 1* Respondent and
the YEDF. That the 2™ Respondent is protected by the Turquand rule because the 1* Respondent being a limited liability company
and the 2™ Respondent being an outsider, could not have known the internal business arrangements and transactions of the
company.

97 It is an undisputed fact that the 1st Respondent transferred a total of Kshs 8,800,000 from the account that had benefitted from
the Kshs. 180,364,789 received by the 1* Respondent in its chase bank account. This is a fact that has not been denied by the 1*
Respondent. The v Respondent further admitted in his statement marked as annexture (JM16B) that he received the said amount
from the 1* Respondent money he claims was a loan payable with effect from 1% November 2016.

98 The 2™ Respondent had a duty to prove that the Kshs 8,800,000 he received from the 1* Respondent was obtained in good faith
as a loan. If the 1™ Respondent was acting in good faith why could he not transfer the money from the chase Bank account directly
to the 2™ Respondent” The Applicant demonstrated in this matter that Ksh 8,800,000 was directly obtained from the Ksh
180,364,789 fraudulently transferred from YEDF bank account to the 1* Respondent’s bank account, before being moved to the P
Respondent’s account. It is clearly a proceed of crime and liable for recovery under the POCAMLA.

99 On the the Turquand Rule the 2™ Respondent submitted that he is protected by the same because the 1% Respondent being a
limited liability company and him being an outsider, he could not have known the internal business arrangements and transactions
of the company. I find the Turquand rule not applicable in this matter because the Applicant’s case is whether the Ksh 8,800,000
which was allegedly loaned to the 2™ Respondent by the 1% respondent is a proceed of crime and not whether the 2" Respondent
was privy to the dealings of the 1* Respondent. I am persuaded by the Namibian case of Prosecutor General —vs- New Africa
Dimensions & Others, to support my finding.

100 Section 92(1) of POCAMLA states that.

The High Court shall, subject to section 94, make an order applied for under section 90(1) if it finds on a balance of probabilities
that the property concerned

(a) has been used or is intended for use in the commission of an offence or;
(b) Is proceeds of crime.

I have already found that the property known as Duplex apartment number C16 situate on LR N0.209/5990/13 grant number 35
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18295/9 and Ksh. 8,800,000 were obtained from the funds fraudulently obtained from YEDF and are proceeds of crime which
should be forfeited to the Government. This can only be achieved through the filing of a civil assets recovery suit.

101 I am fortified in this finding by what was held in the case of Prosecutor General vs New Africa Dimensions and other
(supra) at paras 70 and 76. AND Assets Recovery agency vs Fisher, Rohan and Miller Delores (supra).

102 The Applicant has also correctly submitted that the effect of grant of forfeiture order is not meant to enrich the State but to
deprive criminals of the ill-gotten wealth and to act as a deterrence and prevention to crime. Therefore recovered proceeds are
intended to be used for sustainable development of the country. See United Nations SDGs, and the case of NDPP -Vs-
Rebuzzi quoted in the case of Schabir Shaik & Others —vs- State Case CCT 86/06(2008) ZACC 7 where the court stated that;

“....the primary object of a confiscation order is not to enrich the State but rather to deprive the convicted person of ill-gotten
gains. From this primary purpose, two secondary purposes flow. The first is general deterrence: to ensure that people are
deterred in general from joining the ranks of criminals by the realization that they will be prevented from enjoying the proceeds
of the crimes they may commit. And the second is prevention: the scheme seeks to remove from the hands of criminals the
financial wherewithal to commit further crimes. These purposes are entirely legitimate in our constitutional order...”

Issue No (jii) Whether the R . fa whidadas

103 The 1™ Respondent contended that his right to property will be violated by the Applicant if the orders sought are granted.
Article 40 provides for the right to property and every person has the right to acquire and own property of any description and in any
part of Kenya. The said right to property does not extend to property which has been unlawfully acquired and this is provided under
article 40(6) which states as follows;

"...the rights under this article do not extend to any property that has been unlawfully acquired...”

The above principal was emphasized in the case of WMMWMd Martin
Shalli vs A.G. of Namibia (supra)

104 Furthermore, as correctly submitted by the Applicant, the right to property sought by the 1* respondent is not absolute. The
limitation of constitutional rights is provided under Article 24 of the Constitution. From the evidence adduced by the Applicant, the
1™ Respondent’s property known as Duplex Apartment Number C16 situated on L.R N0.209/5990/13 Grant Number 18295/9
having been procured through funds fraudulently and unlawfully obtained from YEDF it is a proceed of crime and is not protected
by Article 40 of the Constitution.

105 In his affidavit and submissions, the 1* Respondent avers that they are entitled to the right of presumption of innocence which is
provided under article 50(2) (a) of the Constitution of Kenya since the criminal proceedings against them are ongoing. My take on
this is that civil forfeiture proceedings are proceedings in rem (against the property) and it involves a civil suit being brought in
court against the property which is reasonably believed to be a proceed of crime. The proceedings before this Court are to determine
the criminal origins of the property in issue and are not a criminal prosecution against the Respondents where presumption of
innocence is applicable. Further the application for forfeiture is not made on behalf of the prosecution, but on behalf of ARA as held
in Serious Organized Crime Agency vs Gale quoted in the case of Assets recovery Agency & Others —vs- Audrene Samantha
Rowe & Others Civil division claim No 2012 HCV 02120 where the court of appeal stated;

“....that in deciding whether the matters alleged constituted unlawful conduct when a civil recovery order is being made is to be
decided on a balance of probability. Civil recovery proceedings are directed at the seizure of property and not the conviction of
any individual and thus there was no reason to apply the criminal standard of proof...”

See also Phillips v The United Kingdom [2001] ECHR437 quoted in Martin shalir A.G. of Namibia (supra); Techla Nadjila
Lameck vs Presidnet of Namibia (supra)

106 Simply put civil forfeiture proceedings are not subject to presumption of innocence which is a criminal law phenomenon. In the
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present case, the proceedings are civil forfeiture pursuant to part VIII of POCAMLA and are in respect of recovery of Duplex
apartment number C16 situated on LR N0.209/5990/13 grant number 18295/9 procured by the 1* respondent using unlawfully
obtained funds plus the Kshs 8,800,000/~ transferred to the 2™ Respondent as a purported loan. The o Respondent will pay this
money to the Applicant and will be released from any liability in respect of the money he received from the 1* Respondent.

107 Lastly, the grant of the forfeiture orders against property known as Duplex apartment number Cl6 situate on LR
N0.209/5990/13 grant number 18295/9 and Ksh 8,800,000 is not affected by the outcome of the criminal proceedings where the 1*
Respondent has been charged. Section 92(4) of POCAMLA states;

The validity of an order under subsection (1) is not affected by the outcome of criminal proceedings, or of an investigation with
a view to institute such proceedings, in respect of an offence with which the property concerned is in some way associated

108 My conclusion is that the Applicant’s originating summons has merit and I allow it and enter Judgment with costs in the
following terms:

a) An order of forfeiture is hereby issued against property known as Duplex apartment number C16 situate on L.R No. 209/5990/13
grant number 18295/9 and Kshs. 8,800,000 to the Asset Recovery Agency.

b) A vesting order is hereby issued transferring Duplex apartment number C16 situate on L.R No. 209/5990/13 grant number
18295/9 to the Asset Recovery Agency.

¢) The Kshs 8,800,000 to be recovered from the 2™ Respondent
Dated, signed and delivered this 21* day of September 2018 in open court at Nairobi.
HEDWIG I. ONG’UDI

JUDGE

re. Hve
@Eaﬁ While the design, structure and metadata of the Case Search database are licensed by Kenya Law under a Creative Commons
ibuti i i , the texts of the judicial opinions contained in it are in the public domain and are free from any copyright restrictions.
Read our Privacy Policy | Disclaimer
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DUCHESS PARK DEVELOPMENT

COMPANY LIMITED. INTERESTED PARTY
RULING

1 The 20d Respondent filed the Notice of Motion dated 22nd October 2018 under order 42 Rule 6 and order 51 Rule (1) of the Civil Procedure Rules
2010. He seeks an order of stay of execution of this court?s judgment of 215! September 2018 pending the hearing and determination of an appeal he
ir* ~ds to file in the Court of Appeal.

2 The application is premised on the eight (8) grounds on the face of the application and the supporting affidavit of Ezekiel Otieno Owuor the 204
Respondent/Applicant. The grounds cited are as follows:

(i) By a Judgment delivered on 215t September 2018 the court found in favour of the Applicant and issued an order of forfeiture of Kshs
8,800,000.00 which money is to be recovered by the Applicant from the 27d Respondent.

(ii) The 27 Respondent/Applicant is aggrieved by the Judgment of 215! September 2018 and has appealed to the Court of Appeal as of right.

(iii) The Applicant has now extracted the decree emanating from the Judgment and proceeded to serve the 2nd respondent on 8 October
2018. It is therefore beyond constestation that the Applicant is about to commence the execution proceedings anytime from now as there is no
order of stay as against the Judgment of the court.

(iv) The Applicant/Respondent will pursue the 21 Respondents/Applicant assets which are not related to the transaction giving raise to the
proceedings herein, if stay is not granted the Application and the intended appeal shall be rendered an academic exercise.

(v) The ond Respondent/Applicant will suffer irreparable loss and harm unless the order of stay of execution is granted by this Honorable

: b(()



(vi) The 2 respondent/Applicant is ready to abide by such terms and conditions as may be imposed by the court on stay, in the interests of
Justice.

(vii) This Application has been brought timeously and without delay.

(viii) It is in the interest of justice that the orders sought herein be granted.

3 He has averred that he filed a Notice of Appeal in the Court of Appeal (EOO) and a letter requesting for proceedings (EOO-2).

4 He has also averred that the Applicant/Respondent has extracted the decree in the matter and is preparing for execution of the same. He fears losing
the money in contention which would render the Appeal moot. He annexed a copy of the decree EOO3. He further depones that he stands to suffer
irreparably if the decretal sum is paid to the Respondent as it may be extremely difficult and even impossible to get the money back in the event of a
successful Appeal.

5 Mr Malenya for the 2nd Respondent/Applicant in his submissions said there was judgment in favour of the 2nd Respondent/Applicant and both
Respondents have filed Notices of appeal against the judgment of this court. He argued that the Applicant has complied with the requirements of
Order 42 rule 6 Civil Procedure Rules as the application was filed within reasonable time.

< He submitted that if stay is not granted, the Applicant will suffer substantial loss. He relied on the case of Antoine Ndiaye vs African Virtual
.iversity ? Nairobi High Court Commercial & Admiralty Division Civil suit No 422 of 2006 in support of his application.

7 He submitted that under section 92 (6) (b) POCAMLA an order of forfeiture will not take effect unless an Appeal filed has been disposed of. He
argued that once an order of forfeiture has been effected there is no reversal from the Consolidated Fund whose money is dealt with under article 206
of the Constitution.

8 He further submitted that an order of stay is discretionary and the 20d Respondent/Applicant is ready and willing to comply with any orders to be
given by the Court. He further added that both parties had opened an escrow account and the Applicant is willing to make deposits there. He
confirmed having made a deposit of Kshs 200,000/.

9 Counsel submitted that though the 15t Respondent had not made any application but it relied on section 92(6)(b) of POCAMLA. ) (\

»



10 The application was opposed by the Applicant/Respondent who filed grounds of opposition dated 12th Novembers 2018. The grounds were that the
Applicant did not disclose any appealable grounds nor any imminent threat posed by the Applicant/Respondent through the judgment. Finally that the
application was an abuse of the court process.

11 Mr Adow for the Applicant/Respondent in his submissions relying on the case of Masisi Mwita vs Damaris Wanjiku Njeri- Muranga HCCC
Appeal No 107 of 2015 stated the money in issue are proceeds of crime. That the 20d Respondent had put in place a process of recovery and so will
not suffer any loss as this is not his money.

12 Counsel further submitted that there was no memo of appeal attached to their application yet their arguments were for the Court of Appeal. On the
issue of the refund by the Government he submitted that the Government was not poor and it could pay the money if this court?s judgment was
overturned.

Determination

13 The application has been under Order 42 Rule (6) and Order 51 Rule (1) Civil Procedure Rules 2010. Order 42 Rule 6(1) and (2) Civil Procedure
Rules provides as follows:

6. (1) No appeal or second appeal shall operate as a stay of execution or proceedings under a decree or order appealed from except
appeal case of in so far as the court appealed from may order but, the court appealed from may for sufficient cause order stay of
execution of such decree or order, and whether the application for such stay shall have been granted or refused by the court appealed
from, the court to which such appeal is

preferred shall be at liberty, on application being made, to consider such application and to make such order thereon as may to it
seem just, and any person aggrieved by an order of stay made by the court from whose decision the appeal is preferred may apply to
the appellate court to have such order set aside.

(2) No order for stay of execution shall be made under sub rule (1) unless?

(a) the court is satisfied that substantial loss may result to the applicant unless the order is made and that the :'lpplication has been

made without unreasonable delay; and



(b) such security as the court orders for the due performance of such decree or order as

may ultimately be binding on him has been given by the applicant.

14 The above provision of the law sets out the conditions one must satisfy before grant of an order of stay pending an appeal. [ have considered the
application, affidavit, grounds of opposition, authorities cited and submissions. The issue falling for determination is whether the 2nd
Respondent/Applicant has satisfied the conditions under Order 42 Rule 6 Civil Procedure Rules.

W - the application made timeously?

Judgment herein was delivered on 215! September 2018. The application for stay was filed on 24th October 2018 though it is dated 220d October 2018.
The decree was drawn on 241! September 2018. I therefore find that the application was made without delay

Would substantial loss occur if stay is not granted?

15 Both parties have submitted on this. The 20d Respondent/Applicant was adjudged to pay a sum of Kshs 8 Million allegedly received as a loan from
the 15t Respondent while the 15t Respondent was adjudged to surrender property found to be proceeds of crime. The 15 Respondent did not file any
application seeking stay of execution. It was however submitted that it relied on section 92(6) (b) of POCAMLA.

16 As matters stand before me, what loss have the 15t and 20d Respondents in this case shown that they would suffer if the stay is not granted? All that
the 27d Respondents has stated is that he fears that he may lose his money in the event of a successful Appeal. Can this in itself amount to substantial
loss?

17 Justice Gikonyo in the case of James Wangalwa & Anor vs Agnes Naliaka Cheseto H.C. Misc. No 42 of 2012 OR [2012] eKLR explained
what substantial loss is. He held inter alia that:

?No doubt, in law, the fact that the process of execution has been put in motion, or is likely to be put in motion, by itself, does not
amount to substantial loss. Even when execution has been levied and completed, that is to say, the attached properties have been sold,
as is the case here, does not in itself amount to substantial loss under Order 42 rule 6 of the CPR. This is so because execution is abCQ?

lawful process.



The applicant must establish other factors which show that the execution will create a state of affairs that will irreparably affect or
negate he very essential core of the applicant as the successful party in the appeal. This I what substantial loss would entail, a question
that was aptly discussed in the case of Silverstein vs Chesoni... the issue of substantial loss is the cornerstone of both jurisdiction.
Substantial loss is what has to be prevented by preserving the status quo because such loss would render the appeal nugatory.?

18 The 274 Respondent/Applicant does not deny receiving Kshs 8 million. The Court found the money to have been corruptly acquired by the source
of the loan. So from whichever angle the 20d Respondent/Applicant looks at it he has to refund the money whether as a loan or proceeds of crime.
There is no substantial loss he will suffer if the money reverts to Government through the Consolidated Fund. His claim that money can never leave
the Consolidated Fund to meet such a payment is neither here nor there. If he succeeds in his Appeal an order will be made for the refund of the
money and whoever will be holding it will have to release it whether it is ARA, the Consolidated Fund or Treasury.

19 In any event Government is the best place to have that money. He has not shown that the Government of Kenya is too broke to repay Kshs 8
""""on if found to be due to him. Besides the fact that the 279 Respondent/Applicant has filed a notice of Appeal against this Court?s judgment, and
ex. _ution is eminent, the said Applicant has not shown any substantial loss to be suffered by him if stay is not granted.

19 The 15 Respondent did not make any application for stay of execution though Mr. Malenya told the court that the said 15! Respondent relied on
section 92 (6) (b) of POCAMLA which provides:

(6) A forfeiture order shall not take effect?
(a) before the period allowed for an application under section 89 or an appeal under section 96 has expired; or
(b) before such an application or appeal has been disposed of.

It is clear that the Appeal mentioned in section 92 (6) (b) is in respect to orders made under sections 89 and 96 of POCAMLA. The 15! Respondent
herein does not fall under the categories specified under sections 89 and 96 of POCAMLA, as he is one of the parties in this case.

20 The 20d Respondent/Applicant?s counsel submitted that he is willing to abide by any conditions to be given by this court. I have noted that there
were negotiations that culminated in the Applicant/Respondent and 20d Respondent/Applicant agreeing on the following terms.
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(i) The 20d Respondent/Applicant to pay a deposit of Kshs 500,000/- in two instalments.
(ii) Monthly instalments of 250,000/-

21 Counsel submitted that he had only paid Kshs 200,000/~ a confirmation that an escrow account had been opened but the 20d Respondent has not
complied with the consent. This clearly confirms to this court that the 2°d Respondent/Applicant is not a man of his word.

22 In spite of all these findings, I would give him a second chance by granting stay of execution on the following conditions.

(i) The 20d Respondent/Applicant to complete payment of the agreed deposit into the escrow account within 14 days from the date of this
Ruling.

(ii) The monthly payments of Kshs 250,000/~ to commence w.e.f 28th December 2018, and thereafter on or before the 28th day of every
succeeding Month until payment in full or the determination of the Appeal or whichever comes earlier.

23 In the event of any default the stay of execution in respect to the 20d Respondent/Applicant shall be lifted with immediate effect. No order as to
costs.

Orders accordingly.
Dated, signed and delivered this 23rd day of November 2018 in open court at Nairobi.

HEDWIG L. ONG?UDI

— No



“ILG - 3”



REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

MILIMANI LAW COURTS

(CONSTITUTIONAL & HUMAN RIGHTS DIVISION)

PETITION NO: E059 OF 2023

IN THE MATTER OF: THE PREAMBLE AND ARTICLES 1, 2, 3, 4(2), 10, 19, 20, 21,
22, 23, 24, 27, 28, 29, 36, 44,46, 47, 48, 50, 56, 57, 73, 75, 80, 94, 95, 96,
153, 159, 232, 258, AND 259 OF THE CONSTITUTION OF KENYA.

IN THE MATTER OF: LEADERSHIP AND INTEGRITY ACT
IN THE MATTER OF: LEADERSHIP AN INTEGRITY REGULATIONS
BETWEEN
ISACK LANGO GUYO....ccccuttternereesaccaensessscssescssssscsscscesssssscssessssssssssse PETITIONER

~VERSUS~

CABINET SECRETARY INDUSTRIALIZATION, TRADE

AND ENTERPRISE DEVELOPMENT .....cccttitiuittiietienccccssecccccces 1sT RESPONDENT
THE BOARD, EXPORT PROCESSING ZONES

AUTHORITY . .cccoccncrcmsnscsssscnsrsssssssssssssssssssessssessssissesssnsscsssassevessss 2ND RESPONDENT

THE HONOURABLE ATTORNEY GENERAL........ccccccctitiitmcncaccccnes 3RD RESPONDENT
AND

EZEKIEL OWOUR OTIENO.....ccccetetetecetencerenrensescacoccscssesceccnseces INTERESTED PARTY

AFFIDAVIT OF SERVICE

[ KELVIN ROY OMONDI of Post Office Box Number 3897- 00200, Nairobi do
hereby do solemnly swear and state:

1) THAT I am duly licensed to serve court processes hence competent to swear
this affidavit.




2)

3)

4)

S)

SWORN by the said KELVIN ROY OMONDI.

THAT on the 6/3/2023 I received copies of Notice of Motion Application,
Supporting Affidavit, Petition, Petition’s Supporting Affidavit all under
Certificate of Urgency, all dated 3/3/2023, a Mention Notice dated
6/3/2023 and a Court Order dated 3/3/2023, from the firm of JAMAL
BAKE & ASSOCIATES ADVOCATES with instructions to effect service upon
THE CABINET SECRETARY INDUSTRIALIZATION, TRADE AND
ENTERPRISE DEVELOPMENT, THE BOARD EXPORT PROCESSING
ZONES AUTHORITY, THE HONORABLE ATTORNEY GENERAL and upon
EZEKIEL OWUOR OWINO.

THAT on the same day at around 5:05 pm, [ proceeded to serve the same
upon the above said Parties through their registered email addresses;
info@epzakenya.com, info@epzkenya.com, ezekielowuon@gmail.com,
psindustrialization.go.ke, csindustrialization.go.ke and
communications@ag.go.ke, upon which the said mails did not bounce.

THAT I therefore return the copies of the said documents as duly served
upon the said Advocates.

THAT all that is deponed to herein above is true to the best of my knowledge,
information and belief.

day of....M.‘F.!/.‘.’.S(‘.\...zozs )),fF:Z

) Deponent
)
)

)



1/6/23, 5:05 PM jamalbakeadvocates.com Mail - NAIROBI HCCHR PET NO. E059 OF 2023 - ISACK LANGO GUYO VRS CABINET SECRETARY |...

élgé Jamal Bake Advocates <info@jamalbakeadvocates.com>

JAMAL BAKE & ASSOCIATES ADVOCATES

NAIROBI HCCHR PET NO. E059 OF 2023 - ISACK LANGO GUYO VRS CABINET SECRETARY
INDUSTRIALIZATION, TRADE AND ENTERPRISE DEVELOPMENT, THE BOARD, EPXORT
PROCESSING ZONES AUTHORITY, THE HON A.G. AND EZEKIEL OWUOR OTIENO

Jamal Bake Advocates <info@jamalbakeadvocates.com> Mon, Mar 6, 2023 at 5:05 PM
To: "inffo@epzakenya.com” <info@epzakenya.com>, "ezekielowuor@gmail.com" <ezekielowuor@gmail.com>, ps@industrialization.go.ke,
cs@industrialization.go.ke, Communications <communications@ag.go.ke>

Dear Sirs,
Attached, kindly find the following documents duly served upon yourselves:-

a). Court Order

b). Mention Notice

c). Certificate of Urgency

d) Notice of Motion

e, Affidavitin Support of the Application

f). Petition and Affidavit Supporting Petition

By dint of this email, consider to have been duly served in line with the Provisions of Order 5 Rule 22B of the Civil Procedure (Amendment) Rules,

2020 and Rule 13 of the Electronic Case Management Practice Directions 2020.

a

JAMAL BAKE & ASSOCIATES ADVOCATES

m Address: City House, 5th Floor,

Street: Wabera Street, Nairobi

Postal Adress: P.O.Box 59885-00100 Nairobi
Mobile: 0722246307

Tel: 020-8000-162 / 020-8000-161

Email: info@jamalbakeadvocates.com
Website www.jamalbakeadvocates.com

CONFIDENTIALITY NOTICE: This message may be an Advocate-Client communication, and as such 1s privileged
and confidential. If the reader of this message is not an intended recipient or an agent responsible for delivering it
to an intended recipient, you are hereby notified that you have received this message in error, and that any review,
dissemination, distribution, or copying of this message is strictly prohibited. If vou received this message in error,
please notify the sender immediately, delete the message and return any hard copy print-outs to the address above.

find us on , Follow us on
facebook Twitter

»

\;" Please consider the environment before printing this email

N

attps://mail.google.com/mail/u/0/?ik=2708b0c915&view=pt&search=all&permmsgid=msg-a%3Ar5987620545045494089&simpl=msg-a%3Ar59876205... 1/2
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&> NAIROBI PET NO. E059 OF 2023 - ORDER.pdf
3 798K

= NAIROBI PET NO. E059 OF 2023 - MENTION NOTICE.pdf
3 1599K

= ISACK GUYO - CERT OF URGENCY.pdf
=~ 1235K

N ISACK GUYO NOM.pdf
— 2787K

< ISACK GUYO AFFIDAVIT(1).pdf
— 7954K

< ISACK GUYO PETITION.pdf
= 9182K

1%
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THE JUDICIARY

REPUBLIC OF KENYA

REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI CITY
COURT NAME: MILIMANI LAW COURTS
CASE NUMBER: HCCHRPET/E059/2023

CITATION: ISACK LANGO GUYO VS STATE LAW AND TRHE EXPORT PROCESSING ZONE
AUTHORITY AND 2 OTHERS

ORDERS(COURT DOCUMENT)

THIS MATTER coming up on 3.3.23 for directions on the Petition and Notice of Motion dated 3.3.23
before Honourable Justice M. Thande UPON considering the same;

IT IS HEREBY ORDERED:

1. THAT the Petition and Application be served by 6.3.23.

2. THAT responses be filed and served by 27.3.23.

3. THAT matter be mentioned on 17.4.23 for directions.

GIVEN under my hand and seal of the Honourable Court this 3.3.23.

SIGNED BY: LADY JUSTICE M THANDE

THE JUDICIARY OF KENYA.

MILIMANI HIGH COURT

HIGH COURT CONSTITUTION AND HUMAN RIGHTS
DATE: 2023-03-03 18:21:22+03

..........................

e I |



REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
MILIMANI LAW COURTS
(CONSTITUTIONAL & HUMAN RIGHTS DIVISION)
PETITION NO: EO59 OF 2023

IN THE MATTER OF: THE PREAMBLE AND ARTICLES 1, 2, 3, 4(2), 10,

19, 20, 21, 22, 23, 24, 27, 28, 29, 36, 44,46, 47, 48, 50, 56,57, 73, 75,
80, 94, 95, 96, 153, 159, 232, 258, AND 259 OF THE CONSTITUTION OF
KENYA.

IN THE MATTER OF: LEADERSHIP AND INTEGRITY ACT
IN THE MATTER OF: LEADERSHIP AN INTEGRITY REGULATIONS
BETWEEN
ISACK LANGO GUYO....cccoiitiiueenracnntertcsescnsssocesssssssssssssssscssnssssss PETITIONER

~VERSUS~

CABINET SECRETARY INDUSTRIALIZATION, TRADE

AND ENTERPRISE DEVELOPMENT .....cceiiiiiiiiiiiiiiiisinnnnes 1ST RESPONDENT

THE BOARD, EXPORT PROCESSING ZONES

AUTHORITY ...ccoccectccnciocsrcessssccescsssssssssssssssssssssssesssesssscssss 2ND RESPONDENT

THE HONOURABLE ATTORNEY GENERAL.......ccccccciiinuens 3RD RESPONDENT
AND

EZEKIEL OWOUR OTIENO.....cccccctttttinitentcsnnssnscsasssnsans INTERESTED PARTY

TO: THE CABINET SECRETARY
INDUSTRIALIZATION, TRADE
AND ENTERPRISE DEVELOPMENT
NSSF BUILDING, 17TH FLOOR,
P.O. BOX 30418-00100,
NAIROBI - ps@industrialization.go.ke/ cs@industrialization.go.ke

THE HONOURABLE ATTORNEY GENERAL,
SHERIA HOUSE

P.O. BOX 40112-00100,

NAIROBI - communicationszag.go.ke

THE BOARD,

EXPORT PROCESSING ZONES AUTHORITY,
P.O. BOX 50563-00200,

NAIROBI - infowepzakenya.com

EZEKIEL OWUOR OTIENO,
NAIROBI - ezekielowuorwgmail.com
CELL-0722-606054



MENTION NOTICE

TAKE NOTICE that the Application dated 03.03.23 has been fixed for Mention
for Directions on 17tk April, 2023 at 9.00a.m. in the forenoon or soon thereafter
as the same will be Mentioned before the High Court of Kenya (Constitutional
and Human Rights Division), Nairobi.

TAKE FURTHER NOTICE that if you do not attend by yvourselves or someone by
Law authorized to act for you, the same shall be heard and decided your absence
notwithstanding.

DATED AT NAIROBI THIS 6™ DAY OF MARCH, 2023

) Ble

JAMAL BAKE & ASSOCIATES
ADVOCATES FOR THE PETITIONER

DRAWN & FILED BY:

JAMAL BAKE & ASSOCIATES
ADVOCATES,

CITY HOUSE,

S™ FLOOR,

P.O. BOX 59885-00100,

NAIROBI

E-mail: info@ jamalbakeadvocates.com
Tel: (020) 8000161/8000162
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